INDEX.

ACTS OF CONGRESS.
See STATUTES, B.

ACTIONS.

See APPEAL AND WRIT OF ERROB, §;
COURTS, 3.

ATLASKA.

See APPEAY, AND WRIT oF ERROR, b;
CourTs, 2.

ANEMALS.
Bee ANIMAL INDUSTRY AOCT;
‘ CONSTITUTIONAL LAW, 6, T;
INTERSTATE COMMERCE, 1, 2,

ANIMAL INDUSTRY ACT.

The act of Congress of May 29, 1884, 23 Stat. 81, c¢. 60, known as the
Animal Industry Act, does not cover the whole subject of the trans-
portation of live stock from one State to another. The statute of
Colorado of March 21, 1885, relating to the 1ntroduction of infectious
or contagious disezses among the cattle and horses of that State,
relates to matters not covered by the Amimal Industry Act of Con-
gress, and 1s not in violation of the Constitution of the United
States. Reid v. Colorado, 13T7.

APPEAL AND WRIT OF ERROR.

1. One convicted 1n 2 state court for an alleged violation of the criminal
statutes of the State,-and who contends that he 1s held 1n violation of
the Constitution of the United State, must ordinarily first take his
case to the highest court of the State 1n winch the judgment could
be reviewed, and thence bring it, if unsuccessful there, to this court
b);' writ of error. Reid v. Jones, 153,

2. The distinetion between a writ of error which brings up matter of law
only, and an appeal, which, unless expressly restricied, brings up both
law and fact, has always been observed by this court and recognized by
the legislation of Congress from the foundation of the Government.
Elliott v. Toeppner, 327.

8. Judgments and decrees of the Circuit Court of Appeals 1 all cases
ansing under the patent laws and under the criminal laws are made
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final by section s1x of the judiciary act of March 3, 1891, and cannot be
brought from that court to this by appeal or writ of eiror. And even
if a constitutional question so arises in the Circuit Court that a party
may bring his case directly to this court under section five of that act;
yet if he does not do s0, but carries his case to the Circuit Court of
Appeals, he must abide by the judgment of that court. Cary Mfg. Co.
v. Acme Flexible Clasp Co., 4217.

4. The jurisdiction referred to in the first subdivision of the fifth section
of the judiciary act of March 3, 1891, 1s the junsdiction of the Circuit
and District Courts of the United States as such; and when a case
comes directly to this court under that subdivision, the question of
junrisdiction alone 1s open to examination, Mexican Central Ry. Co. v.
FEckman, 429,

5. Where an applicant files with the District Court of Alaska a petition for
a license for vessels and salmon canneries under section 460 of the act
of 1889 providing a criminal code for Alaska, 30 Stat. 1253, 1336, and
with it a profest agamst being required to take out or pay for such
license on various grounds stated therewn, to which petition and pro-
test the clerk of the District Court 1s not made a party—although the
papers may have been served on the district attorney—and the District
Court thereafter makes an order granting the license, stating therein
that so far as the protestant seeks relief against the payment of the
licenses ‘‘the same 1s overruled, demed and ignored,” an appeal to
this court will not lie as there 1s a0 action, suit, or case, within the
constitutional provision (Article III; section 2) in which was entered
a final judgment or decree such as entitled the petitioner to appeal to
tns court. Pacific Steam Whaling Co. v. United States, 447,

6. A motion to dismiss for want of a Federal question cannot be sustained
when the title mnvolved depends upon a Spamsh grant claimed to have
been perfected under the treaty of 1819 with Spain, and a patent of
the United States 1n alleged confirmation of such claim. Transporta-
tion Co. v. Mobile, 479.

7. The construction given by the Supreme Court of Kansas to the Kansas
statutes holding that reul estate situated i1n that State, the title to
which was vested 1n/a non-resident executor, 0 whom letters testa-
mentary had been 1ssued by a court of another jurisdiction, may be
attached and sold m an action of debt against the non-resident execu-
tor, 1s binding on thns court. And, treating the statutes as having
such 1mport as a decision upon a matter of local law, this court must
determine whether as so construed they violate the Federal right in-
volved. Manley v. Park, 541.

8, When the jumsdiction of the Circuit Court of the United States s in-
voked, solely on the ground of diversity of citizenship, Swo classes of
cases can arise, one in which the questions expressed 1n section 5 of
the Judiciary Act of 1891 appear in the course of the proceedings and:
one 10 which other Federal questions appear. Cases of the first class
may be brought to this court directly or may be taken to the Circuit
Court of Appeals, but if they are taken to the latter court they can-
not then be brought. here. Cases of the second class must be taken to
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the Circuit Court of Appeals and its judgment will be final. Ayresv.
Polsdorfer, 585.
See CERTIORARI;
JUDGMENTS AND DECREES, 1, 2;
JURISDICTION.

ASSIGNMENT FOR CREDITORS.

1. The question whether a general. assignment for the benefit of creditors
15 rendered 1nvalid by reason of a provision that the * preferred credi-
tors shall accept theiwr dividends in full satisfaction and discharge of
their respective claims” 1s one determinable by the local law of the
jurisdiction from wlich the question arises. Robunson & Co. v. Belt,
41,

2, Under the laws of Arkansas, made applicable to the Indian Territory, a
stipulation for a release 1n a general assignment, which 1s made only
as a condifion of preference, does not invalidate the instrument. Ib.

BANKRUPTCY. -

The question whether under section 671 of the bankruptcy act of 1898
where a final decree recovered within four months of the petition, but
which was based on a judgment creditors’ bill i equity filed long
prior thereto, the creditor had a lien on the assets mmvolved in the ac-
tion whnch was superior to the title of the trustee in bankruptey, .or
whether (as was held by the District Court) section 671 prevented the
complainant from acquring any benefit frotn the lien, or the fund at-
tached except through the trustee in bankruptcy pro-rate with other
creditors. Held, that while the lien created by a judgment creditors’
bill 35 contingent n the sense that it may possibly be defeated by the
event of the suit, it 1s 1n itself, and so long as it exists, a charge, a
specific lien, on the assets, not subject-to being divested save by pay-
ment of the Judgment sought to be collected, and ajudgment or decree
1n enforcement of an ofherwise valid preéxisting lien 1s not the judg-
ment denounced by the bankruptey statute which 1s planly confined
to yudgments creating liens. Metcalf v. Barker, 165.

2. When a judgment creditor files lus bill in equity long prior to the bank-
ruptey of the defendant, thereby obtammmg a lien on specific assets,
and diligently prosecutes it to a final judgment, he acquires a lien on
the property of the bankrupts whheh s superior to the title of the
trustee, and a District Court of the United States does not have juris-
diction to make an order in bankruptey proceedings against the de-
fendants enjoiming them from enforcing such lien. Ib.

3. Where 2 judgment creditor filed a bill 1n a state court to set aside a con-
veyance made by 2 person, who during the pendency of the action and
years after its commencement 15 adjudged a bankrupt, and to apply
the proceeds of the property affected towards the payment of the debt,
the state court agquires such complete jurisdiction and control over
the bankrupt and his property that jurisdiction 1s not divested by pro-
ceedings 10 bankruptey, and .it 1s the diity of the state court to pro-
ceed to final decree notwithstanding the adjudication in bankruptey,
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under the rule that the court which first acquires nghtful jurisdiction
over the subject matter should not be interfered with; and the Dis-
trict Court of the United States 1 which the bankruptey proceedings
are pending has no jursdiction to restrain the complamnants in the
state court from executing their decree obtained 1n that comt. Pickens
v. Roy, 171,

4. Nor does the mere fact that the complainant 1n such an action 1n a state
court proved up her judgment as a preferred debt in bankruptey
“without waiving her preference,” operate to deprive the state court
of jurisdiction or amount to a consent to the exercise of Junsdiction by
the District Court to restrain her from executing the judgmeunt. Ib.

5. The right of a person, agamst whom an involuntary petition of bank-
ruptcy has been filed, to a trial by jury under section 19 of the bank-
ruptey act 18 absolute and cannot be withheld at the discretion of the
court. -Elliott v. Toeppner, 327.

6. The trial 1s a trial according to the course of the common law and the
court cannot enter judgment, as the chancellor may, confrary to the
verdict, but the verdict may be set aside or the judgment may be re-
versed for error of law as 1n common law cases. Ib.

1. Congress did not attempt by section 25a of the bankrupt act, which pro-
vides for appeals as 1 equity cases from the District Court to the Cir-
cuit Court of Appeals from judgments adjudging or refusing to adjudge
the defendant a bankrupt, to empower the appellate court to recxam-
me the facts determined by a jury under section 19, otherwise than ac-
cording to the rules of the common law. The provision applies to
judgments where trial by jury has not been demanded and the court
proceeds on its own findings of fact. Insuch case the facts and the
law are reéxaminable on appeal; but in case of a jury trial the judg-
ment 1s reviewable only by writ of error for error in law, and alleged
errors in nstructions, the giving or refusal of instructions or 1n the
admssion or rejection of evidence which must appear by exceptions
duly taken and preserved by bill of exceptions in the absence of which
such alleged errors cannot be considered, although the transeript of
the record contains what purports to be the evidence heard by the jury,
exceptions reserved to evidence, admitted or excluded, the charge and
exceptions, mstructions asked and refused and exceptions. Ib.

8. A seat or membership in the Philadelpha Stock Exchange belonging to
a person adjudicated a bankrupt 1s property which the bankrupt could
have transferred within the meaning of subdivision 5 of section '70 of
the bankruptey act of 1898, and it therefore passes to the trustee m
bankruptey of the owner. Page v. Edmunds, 596.

9. There 1s nothing 1n the bankruptey act or the statutes of Pennsylvania,
as the lattef have been construed by the hughest courts of that State,

.exempting such seat from sale by the trustee in bankruptey. Id.

BONDS.
Bonds required by the State in exercise of the powers granted to it, are

exempt from taxation by the General Government. .dmbrosimz v..
United States, 1.
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BOUNTY.

When a tax 18 1mposed upon all sugar produced, but 15 remitted upon all

sugar exported, then, by whatever process or in whatever manner or
under whatever name it 1s disguised, it 1s a bounty upon exportation.
As under the laws and regulations of Russia, the Russian exporter of
sugar obtains from his government a certificate solely because of such
exportation, which certificate 1s salable-and has an actual value 1n the
open market, the government of Russia does secure to the exporter
from that country, as the inevitable result of such action, a money re-
ward or gratuity whenever he exports sugar from Russia, and which 1s
1n effect a bounty upon the export of sugar which subjects such sugar,
upon its importation into the United States, to an additional duty equal
to the entire amount of such bounty under the act of Congress of
July 24, 1897, 30 Stat, 205. Downs v. United States, 496.

I3

BURDEN OF PROOF.
See TAX SALE.

CASES DISTINGUISHED.

. Garrett v. Wemnberg, 54 S. C. 127, distinguished from Eaub v. Carpenter,

159.

. Ilinois Central R. R. Co. v. Tinows, 146 U. S. 387, distinguished from

Mobile Transportation Co. v. Mobile, 479.

. Lehwgh Valley R. R. Co. v. Pennsylvana, 145 U. S, 192, distingmshed

from Hanley v. Kansas City Southern Ry. Co., 617.

. Northern Pacific Ry. Co. v. Amato, 144 U. S. 471, distingmished from

Ayres v, Polsdorfer, 585.

. Powers v. Chesapeake & Ohwo Ry. Co., 169 U. S. 92, distinguished from

Kansas City Suburban Belt Ry. Co. v. Herman, 63.

CASES FOLLOWED.

. Bostunck v. Brinkerhoff, 108 U. S. 8, followed 1n Macfarland v. Brown, 239.
. Bryan v. Braswus, 162 U. S. 414, followed 1n Romg v. Gillett, 111,
. Hagar v. Reclamation Distrct, 111 U. 8. 701, followed m Turpin v. Lemon,

51,
In re Otewza, 136 T. S. 830, followed 1n Grin v. Shine, 181,

. Loeb v. Columbra Townshup Trustees, 179 U. S. 47, followed 1n Adyres v.

Polsdorfer, 585.

. Marriott v. Brune, 9 How. 619, followed m Lawder v. Stone, 281.
. Smoot v. Rittenhouse, decided January 10, 1876, followed in Fidelity &

Deposit Co. v. United States, 315.

. Spres v. Illinors, 123 U. 8. 131, followed 1n Jacob: v. Alabama, 133.
. Wassum v. Feeney, 121 Mass. 93, cited in Kokl v. Lehlback, 160 U. S. 293,

801, followed mn Raubd v. Carpenter, 159.

CERTIORARI.

Where a case has been improperly brought to this court by writ of error,

it is within the powers of the court conferred by the judiciary act of
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March 8, 1901, to allow a writ of certiorar and direct that the copy of
the record heretofore filed under the writ of error be deemed and
taken as a suffictent return to the certiorari. Security Trust Co. v.
Dent, 237.

CLAIMS,

See Court oF CLAIMS;
INTERSTATE CoMMERCE COMMISSION,

COMMERCE.
See INTERSTATE COMMERCE.
CONGRESS.
See ANIMAL INDUSTRY ACT; CouURTS, 9;
APPEAL AND WRIT OF ERROR, 2} INDIANS, 3, 5, 6, T, 8;
BANKRUPTCY, 6; INTERSTATE COMMERCE, 1, 2, 4;
Court OF CLAIMS, 1, LEGISLATION, 1, 2;

STATUTES, B.

CONSTITUTIONAL LAW

1. Exactly what due process of law requures 1n the assessment and collec-
tion of general taxes has never yet been decided by tlns court; while
it has been held that notice must be given to the owner at some stage
of proceedings for condemnation or imposition of special taxes, it has
also been held that laws for assessment and collection of general taxes
stand upon a somewhat different footing and are construed with the
utmost liberality, sometimes even to the extent of holding that no
notice whatever 18 necessary (Mr. Justice Field’s definition of “due
process of law ” mn Hagar v. Reclamation District, 111 U. S. 701, fol-
lowed), and the Fourteenth Amendment 1s satisfied by showing that
the usual course prescribed by the state laws requires notice to the
taxpayers and 1s 1n conformity with natural justice. ZTurpwn v. Lemon,
51.

2. A statute of Wisconsin enacted prior to June 25, 1898, but wliach was to
go into operation on September 1, 1898, requiring foreign corporations
to file 2 copy of themr charter with the Secretary of State and to paya
small fee as a condition for doing business there does not impair the
obligation of a contract made on June 25, 1898, by a foreign corpora-
tion to do business in Wisconsin after September 1, 1898. Diamond
Glue Co. v. United States Glue Co., 611,

3. A ruling by a state court 1n a criminal case 1n which it was held thatan
objection as to non-compliance witl a statute requiring t'.e jury to be
placed 1n charge of a sworn officer was not made 1n time and was tobe
deemed as waived, was but an adjudication simply of a question of
criminal and local law and did not ympair the constitutional guaranty
that no State shall deprive any person of liberty without due process
of law. Dreyer v. Illinos, T1.

4. The decision of the state court-sustaiming the Indeterminate Sentence.
Act of Illinois of 1899, did not infringe the constitutional guaranty of
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due process of, law, even though that statute confers judicial powers
upon non-judicial officers. Ib.

5. If the jury in a criminal cause be discharged by the court because of
tliéir being unable io agree upon a verdict, the accused, if tried a second
time, cannot be said to have been put twice i jeopardy of life or limb,
whether regard be had to the Fifth or the Fourteenth Amendment. Ib.

6. No one 18 grven by the Constitution of the United States the reght to in-
troduce 1nto a State, againstits will, live stock affected by a contagious,
infectious or communicable disease, and whose presenee 11 the State
will or may be injurious to its domestic ammals. The State—Congress
not having assumed charge of the matter as involved 1n interstate com-
merce—may protect its people and their property against such dangers,
taking care always that the means employed to that end do not go be-
yond the necessities of the case or unreasonably burden the exercise of
privileges secured by the Constitution of the United States. Reid v.
Colorado, 137.

7. The statute of Colorado of March 21, 1885, relating to the introduction
of nfectious or contagious disease among the cattle and horses of that
St'lte, 1s not 1nconsistent with the clause of the Constitution declaring
that the citizens of each State shall be entitled to al} privileges and 1m-
munities of cltizens m the several States; for it 1s applicable alike to
citizens of ail the Sgates. Ib.

8. An ordinance‘of the borough of New Hope, Pennsylvania, 1mposing an
annual license fee of one dollar per pole and two dollars and a half per
mile of wire on the telegraph, telephone and electric light poles within
the limits of the: borough 1s not a tax on the property of the telegraph
company owning the poles and wires, or on its transmission of messages
or on its receipts for such transmission, but 1s a charge i the enforce-
ment.of local gnvernmental supervision, and as such 1s not 1n itself
obnoxious to the commerce clause of the Federal Constitution. Tele-
graph Co. v. New Hope, 419.

9. While, 1n a general sense, the laws 1 force at the time a contract 1s
made enter into its obligation, parties have no vested right in the par-
ticular remedies or modes of procedure then existing. Oshkosh Water-
works Co. v. Oshkosh, 437.

10. The Legslature may not withdraw all remedies, and thus, in effect, de-
stroy the contract; nor impose such new restrictions or conditions as
would materially delay or embarrass the enforcement of rights under
the contract, according to the course of justice as established when the
contract was made. Neither could be done without impairing the
obligation of the contract. But the Legislature may change existing
remedies or modes of procedure, without impamidg the obligation of
contracts, if a substantial or efficacious remedy remains or is provided,
by means of which a party ean enforce hisrights under the contract. Ib.

11, The contract clause of the Constitution of the United States has refer-
ence only to a statute of a State enacted after the making of the con-
tract whose obligation 1s alleged to have been impaired. Ib.

12. The act of the legislature of Alabama of Janunary 31, 1867, conveying to
the city of Mobile the shore and soil under Mobile River is not uncon-
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stitutional as 1mpairing vested rights of owners of grants bordering on
Mobile River, as the rule in Alabama that a grant by the Unifed States
of lands bordering on anavigable river mcludes the shore or Lank of
suchnver and extends to the water line at low water, does not relate to
land bordering on tidal streams. As the State held the lands under
water below high water mark as trustee for the publie it had the right
to devolve the trust upon the city of Mobile. There 1s a difference be-
tween the legislature of a State granting land beneath navnigable waters
of the State, and below high water mark, to a private railroad corpo-
ration and granting it to a mumeipal corporation whose mayor, alder-
men and common council are created and declared trustees to hold,
possess, direet, control and manage the shore and soil granted 1n such
manner as they may deem best for the public goad. IUinows Central R.
R. Co. v. Illinos, 148 U. S. 387, distingwished. Transporiation Co. v.

. Mobile, 479.
13. Where the courts of one State fu]ly consider a statute of another State

and the decisions of the courts of that State construng-it, and the case
turns upon the construction of the statute and not upon its validity, due
faith and credit s nov denied by one State to the statute of another
State, and the manner 1 which the statute 1s construed 1s not neces-
sarily a Federal question. Johnson v. New York Life Insurance Co.,
491.

14. The statutes of Lowsiana and the ordinances of the city of New Or-

leans which provide and regulate the method for paving streets at the
cost of the owners of abutting lots, as such statutes and ordinances have
been construed by the Supreme Court of Louisiana, are not obnoxious,
under the facts of this case to the prowvisions of the Fourteenth Amend-
ment to the Constitution of the United States. Chadwick v. Kelley,
540:

15. Where an ordinance of the city of New Orleans and specification for

the paving of a street require_ the contractor to employ only bona fide
resident citizens of the city of New Orleans as laborers, a resident citi-
zen of New Orleans, who 1s not one of the iaborers excluded by the
ordinance from employment and who does not ocecupy any representa-
tive relation to them, cannot have a lien on Ins property for his pro
rata share of the improvemente 1nvalidated on the ground that citizens
of Lowsiana and of each and every State are deprived of their privi-
leges and immunities under article IV, section 2, of, and the Fourteenth
Amendment to. the Constitution.of the United States. Ib.

16. If a person owning property affected by the assessment for the work

done under such ordinance wishes to raise such question on the ground
that the ordinance 1s prejudicial to s property rights because confin-
ing the right to labor to-resident citizens increases the cost of the
work he must raise the question 1n time to stay the work :n limne. Id.

17, The provision 1n article IV, section 26 of the constitution of Califorma

providing that *“ all contracts for the sales of shares of the capital stock
of any corporation or association, on margin, or to be delivered at a
future day, shall be void, and any money paid on such contracts may
be recovered by the party paymng it by suit in any court of competent
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junsdiction,” 15 not contrary to the first section of the Fourteenth
Amendment of the Constitution of the United States, so far as it relates
to sales on margins. Otis v. Parker, 606.

See ANIMAL INDUSTRY ACT;  INDIANS, 8;
CONTRACT, 2, 3; JURY TRIAL,

CONTRACT.

1. Where members contributed property to a society under an agreement
that the value thereof was to be refunded on withdrawal from mem-
bership, and by a subsequent agreement it was provided that each 1n-
dividunal was to be considered as having finally and irrevocably parted
with all lns former contributions, and on withdrawing should not be
entitled to demand an account thereof as a matter of nght, but it should
be left altogether to the discretion of the superintendent to decide
whether any, and if any, what; allowance should be made to such mem-
ber or his representatives as a donation, 1n an action by descendants of
members long since retired from the society, for the distribution of the
property and assets of the society on the ground that it had ceased to
exist and thab its assets should revert to the heirs of the original con-
tributors: Held that the facts do not show that there was any dissolu-
tion of the society; that the relations of the members and the society
were fixed by contract; that the plaintiffs could not have other rights
than their ancestors had; that no trust was created by the agreement
of 1836, and’ under its terms when the plaintiffs’ ancestors (who had
not contributed any property) died or withdrew from the society tliéir
rights were fixed by'the terms of that agreement; the members who
died left no rights to their representatives, and had no rights which
they could transmit to the plaintiffs. Schwartz v. Duss, 8.

2. When a Maryland corporation, chartered in 1827, and possessing certain
immunities from taxation, which under the then constitution might
have been 1rrepealable, becomes merged with other corporations in an
entirly new corporation possessing new rights and franchises created
after the adoption of the constitution of 1850, under which the legisla-
ture has power to alter and repeal charters of, and laws’creating, cor-
porations, the right of exemption, if it ever passed to the new corpora-
tion, 15 subject to the rght of repeal, and hence 1s not protected from
repeal by the contract clause of the Federal Constitation. Northern
Central Ry. Co. v. Maryland, 258.

8. An act of the legislature compromising litigation between the State and
such new corporation arnsing from the claim of the latter that it was
exempt from taxation under the immunities at one time possessed by
one of its constituent corporations, and fixing a rate of taxation to be
paid annually thereafter by the new corporation, cannot’ be regarded
as g legislative.contract granting an irrepealable right forbidden by the
then existing constitution of the State. If, therefore, the legislature
subsequently passes another act fixing a Ingher rate of taxation, and
the highest court of the State decides that such act repeals the former
act and subjects the corporation to the higher rate of taxation, the
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later act 18 not bad as imppiring the obligation of contracts within the
purview of the Constitution of the United States as the compromse,
when made, was subject to the right to repeal, reserved by the consti-
tution of the State at that time. Ib.

4. As public policy forbids the insertion 1n a contract of a condition which
would tend to induce crime, it also forbids the enforcement of a con-
tract under circumstances which cannot be lawfully stipulated for.
Burt v. Insurance Company, 362.

5. The promise of an 1nsurance company to pay the beneficiary of o policy
a sum certain and all the money paid on the policy in assessments, was
not mmpawed by subsequent amendments to the constitution of the
company, notwithstanding the agreement of the policy holder to abide
by the constitution, ete., of the company ‘‘as they now are, or may be
constitutionally changed hereafter;’® inasmuch as the amendments
operated only upon policies thereafter issued. Indemnity Company v.
Jarman, 197.

See ConsTiTUTIONAL LaAW, 2, 9, 10, 11,

CORPORATIONS.

The statutory liability of stockholders of cocrporations (other than railway,
religious or charitable) equal to the amount of thenr stock under sec-
tions 32 and 34 of the General Statutes of Kansas of 1868, as decided
by the highest court of that State, could not be collected by the re-
ceiver of an 1nsolvent corporation, but was' an asset which a creditor
of the corporation alone could recover for s individual benefit to the
extent required to pay lus judgment obtained against the corporation..
Evans v. Nellis, 271.

See CONTRACTS, 2, 3; EqQuiry, 3, 4;
CourTs, 6; INTERSTATE COMMERCE, 3.

COURT OF CLAIMS.

1. Where Congress has given the Court of Claims jurisdiction to pass upon
the claims of certam Indians against the.United States, apd 1 an action
brought under such act a fund has been created and the mode of distri-
bution has been prescribed by the court which established the amount
of the fund, and such method has been approved by this court, its dis-
position 1 accordance with the course prescribed by thé courts must
be held a finality Where the circumstances are as 1n the caseat bar any
further relief must he obtained from Congress and cannot be given by
the courts. Pam-To-Pee v. United States, 371.

2. The jurisdiction of the Court of Claims, as of other courts, extends be-
yond the mere entry of a judgment to an inquiry whether the yjudgment
has been properly executed. Ib.

COURTS.

1. Where an officer of the admmnistrative department of the Government
assumes to act under the authority granted by Federal statutes mn a
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case not covered by them, the matter may be reviewed by the courts,
even though such action be taken after a hearing. dmerican School
of Muagnetic Healing v. McAnnulty, 94.

2. The tribunal provided for by the Act of Congress of June 6, 1900, ¢ mak-
ing further prowvision for a civil government 1n Alaska and for other
purposes,’’ whether newly created or an existing one continued, has
jurisdiction of all criminal cases pending at the time of the passage of
the Act of March 2, 1899, providing for a code of criminal procedure
for that district. Bird v. United States, 118.

« 8. Under the statutes of the State of Minnesota and the decisions of the
courts of that State construing and applying them, a creditor cannot
maintain a suit in the courts of that State for a debt against a decedent
after the expration of the period limited by the order of the probate
court in which creditors may present claxms agamst the deceased for
examnation and allowance, and after an allowance of the administra-
tor’s final account and a final decree of distribution. Security Trust
Co. v. Black River National Bank, 211.

4. Although it 1s a well settled principle that a foreign creditor may estab-
lish lus debt in the courts of the United States agamst the personal
representative of a decedent, notwithstanding the fact that the laws of
the State limit the right to establish such demands to a proceeding mthe
probate courts of the State, it 15 also equally well settled that the courts
of the United States in enforcing such claims are admimstering the
laws of the State of the domicile and are bound-by the same rules that
govern the local tribunals; and if a foreign creditor of a Minnesota de-
cedent delays proceedings in the Federal court until after the time to
present claims fixed by the order of the probate court has expired and
the final’distribution of the estate has been effected, he cannot nse the
Federal courts to .devolve-a new responsibility upon the administrator
and nterfere with the Tights of other parties, creditors or distributees,
which have become vested under the regular and orderly admimistra-
tion of the estate under the laws of the State. Ib.

6. Although under the state statutes the probate -court may, before final
settlement and upon good cause shown, extend the time for presenta-
tion of claims, tlus court 18 not called upon to determine in a case where
no application for such extension was made before final settlement
whether a Federal court might or might not, on good cause shown, ex-
tend such time. It 1sobviousand always has been held thatthe United
States Circuit Court cannot 1n the trial of an action at law exercise the
powers of a court of equity. Ib.

6. The receiver of an msolvent corporation of Kansas (other than railway,
religious or charitable) appointed 1n 1898 who has not brought an ac-
tion against the corporation and all the stockholders resident 1n the
State required by the statutes of the State, as construed by its courts, as
a prerequisite to an action against an mdividual stockholder, cannot
maintan an action 1n a Circuit Court of the United States against an
individual stockholder for the amount of the statutory liability. Evans
v. Nellis, 271.

7. The fact that thus court has held that a clause avoiding a policy 1n case
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8.

~9,

the 1nsured should die by his own hand applied only where the insured
-1ntentionally took Ins own life while sane, does not estop the court
from giving a different construction to a statute embodying an 1mpor-
tant question of public policy. Indemnity Company v. Jarman, 197.

This court bas already sustained-the power of the Supreme Court of the

~ District of Columbia to adopt a rule providing that if the plaintiff or
s agent shall file an affidavit 1n any action amnsing ex contractu setting
out distinetly lus,cause of .action, etc., and serve the defendant with
copies thereof and of the declaration, he shall be entitled to judgment
unless the defendant shall file, along with his plea, if 1n bar, an affida-
vit-of defence denying the right of the plaintiff as tothe whole or some
specific park of s claim, and specifically also the grounds of his
defence, and has also sustained the validity of the rule as adopted
(No."73) by saxd court. Smoot v. Rittenliouse, decided January 10, 1876.
Fidelity and Deposit Co. v. United States, 315.

Congress has the power to change forms. of procedure and it has been
decided by tlus court, (Smoot v. Rittenhouse, supra,) that the power to
enact-rules of procedure has been delegated to the Supreme Court of
the District of Columbia. 1b.

10. Exceptions based on disputable considerations of the spirit of the rule

11.

1.

2.

will not be taken against the interpretation of the Supreme Court of
the District of Columbia, which has admimstered the rule for many
years. Ib.
This court will adopt the construction of the state courts of a state stat-
ute as to the necessity of a demand being made before commencement
of action, Insurance Company v. Lewrs, 335.
See BANKRUPTOY, 3;
Equiry, 1, 2, 3;
INDIANS, B, 6, 7, 8.

* CRIMINAL LAW -

See CONSTITUTIONAL LAW,.3, 4, 5; . INSTRUCTIONS TO JURY, 1, 2, 3;
*EMBEZZLEMENT; WiTNESS.

ICUSTOMS DUTIES;

Secfion 23 of the Customs Admnistrative Act of June 10, 1890, permit-
ting 1mporters to abandon 1mported articles to the United States and
‘e relieved from-the payment of duties thereon, provided the portion
so abandoned amounts to at least ten per cent of the total value or
quantity of the 1nvoice; does not apply to a cargo of fruit, a portion
whereof (whieh 1s less than ten per cent) decays on the voyage becom-
g utterly worthless, and necessarily dumped overboard under the
sanitary regulations of the port after arnival of the vessel. Lawder v.
Stone, 281.

It would be unequitable and presumably not within. the intention of Con-
gr’é\ss to assesy-duty upon articles which on a voyage to this country
and before arrival within the limits of a port of enfry had become ut-
terly worthless by reason of casualty, decay or other natural causes,
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and which the importer might rightfully abandon and refuse to receive
or enter for consumption. Ib.

3. Articles thus circumstanced are not1n truth within the category of goods,
wares and merchandise imported into the United States, within the
meanmng of the tariff laws. Ib.

4. Article 1236 of the Customs Regulations of 1889, which 1s based upon
sec. 2984, Rev. Stat., relates to merchandise which 1s destroyed or de-
teriorates after actually having been entered and 1s notapplicable where
the merchandise, as in this case, was never actually entered because it
was destroyed before it could be entered. Ib.

See BouNTY;
LEGISLATION, 2.

DUE PROCESS OF LAW
See CONSTITUTIONAL LaAw, 1, 3, 4.

EMBEZZLEMENT.

1, Under a statute punishing embezzlement of property which has come
under the control or care of the defendant by.vurtue of his employment
as clerk, agent, or servant, it 1s sufficient to allege that the defendant
while so employed embezzled money entrusted to, and received by, him
m s caﬁacity as clerk, etc. Grun v. Shne, 181,

2. Where a cheque 1s delivered to a-clerk with instructions to draw money
from the bank, take it to the railway, and forward it to another city, he
obtains possession of both the cheque and the money honestly and with
the consent of his principal, and if he subsequently converts the money
to his use, it 15 pruna facie a case of embezzlement and not of larceny,
within the definitions of both crimes under the laws of California. Id.

See EXTRADITION, 3.

EQUITY.

1, Before a court of equity will mn any way help a party to thwart the intent
of Congress, as expressed 1n a statute, it should affirmatively and clearly
appear that there 1s an absolute necessity for its interference 1n order
to prevent irreparable mnjury. Corbus v. Gold Minng Co., 455.

2. Xf the party primarily and directly charged with a tax 1s unable to make
a case for the mterference of a court of equity no one subordinately
andindirectly affected by the tax should be mven relief unless he shows
not merely irreparable mjury to the tax debtor as well as to himself,
but also that he has taken every essential preliminary step to justify
his claim of aright to act 1n behalf of such tax debtor, Ib.

3. The fact that this court entertained the bill of equity in Pollock v. Farm-

“ers’ Loan & Trust Co., 157U, S, 429, does not determine to what extent
a court of equity will permit a stockholider to maintain a suit nominally
against the corporation, but really for its benefit; and where a'bill 1s
filed by a stockholder to enjoin the officers of a corporation from pay-
ing a tax as required by a statute of the United States, this court will
examine the bill in its entirety and determine whether, under all the
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circumstances, the plamntiff has made such a showmng of wrong on the
part of the corporation as will justify the suit, and if it appears that
the suit 1s collusive or that the plaintiff has not done everything which
ought to have been done to secure action by the corporation and its
directors, and justify under the assumption of a controversy between
himself and che corporation Ius prosecution of a litigation for its bene-
fit, the bill will be dismissed. Ib.

4. In an action similar to the preceding, Corbus v. Gold Miming Company,
p. 455, ante,'broughb by a stockholder to restrain a corporation from
paying cerfain taxes 1n which the bill'does not show where the direct-
ors reside and does not contain any averment of an application to the
directors, or to the president and treasurer, to take action to relieve
from the burden of the taxes, the bill was properly dismissed. Stewart
v. Steamshiyp Company, 466.

See INJUNCTION;

ESTOPPEL.
See CouRrts, T;
INSURANCE, 5.

EVIDENCE.

1. On the trial of 1ssues as to a will, a witness who was a physician and a
relative of deceased, after testifying in regard to certamn facts as to
health, actions of deceased, cause of death and results of an autopsy,
was asked, ‘‘ Doctor; have you formed any opimion from you: uncle’s
general condition of health and the conditions disclosed by lus brain
at this 1nvestigation, and from all you Enow about lum yourself, what
his condition of mind was?’ The trnial court sustained the objection
taken by the caveators to the words in italics on the ground that no
sufficient basis had been laad for that portion of the evidence, and that
the facts relied upon 1n this particular should be first adduced. Held,
fhat the exclusion was not error. Raub v. Carpenter, 159.

2. The sufficiency of evidence properly certified under section 5 of -the act
of August.3, 1882, to establish the crimmality of the accused for the
purposes of extradition, cannot be reviewed upon Labeas corpus. Grin
v. Shine, 181.

3. Where depositions and other documents offered in evidence in'an ex-
tradition case are certified by the proper officer as required by act of
Congress, except that the certificate of such officer says that the papers
¢ are properly and legally anthenticated so as to entitle them to be re-
ceived and admitted as evidence for similar purposes by the tribunals
of Russia,” the language being a literal conformation to the statute,
adding only the words italicized, the mtroduction of those words does
not invalidate the certificate. Ib.

See JURISDICTION, 5, 6, 7;
TAX SALE.
EXECUTORS AND ADMINISTRATORS.
See Counrs, 3, 4.
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EXPERT TESTIMONY.
See EVIDENCE, 1.,

EXTRADITION.

1, It1s a sufficient compliance with the provisions of section 5270 of the
Revised Statutes if the commissioner before whom the warrant requires
the person arrested to appear has been specifically authorized to act in
extradition proceedings on the same day the warrant 1s’issued, and the
oath to the complaint need not necessarily be taken before a commis-
sioner specially authorized to act in extradition proceedings; but the
judge 1sswing the warvant may act upon a complaint sworn to before a
United States commissioner authorzed generally to take affidavits,
Grom v, Shune, 181.

2. A district Judge 1ssuing a warrant of arrest in extradition proceedings
need not make the warrant returnable before himself, but may make it
returnable directly before a commissioner who upon the same day 1s
specially designated to act 1n extradition proceedings. Ib. -

3. A complamnt 1n extradition need not set forth the crime with the par-
ticularity of an indictment. Itis sufficient if it apprises the party of
the crime with which he 1s charged. Such complaint is not defective.
because it does not use the word * fraudulently’ i referring to the
defendant’s action 1n embezzling the money- intrusted to him-as the
word “embezzle ¥ 1mplies a fraudulent intent. Ib.

4. Under section 5270 of the Revised Statutes the compiaint 1n extradition
proceedings may be made by any person acting under authority of the
demanding government having knowledge of the facts. The accused,
however, can only be surrendered upon the requsition made by the
foreign government through the diplomatic agent or superior consular
officer, and this may be made entirely independently of fhe proceeding
before the magistrate, and the certificate of the Secretary of State that
such demand has been made does not have to be produced before the

-warrant can be 1ssued. Ib.
See EVIDENCE, 2, 3;
JURISDICTION, 10}
TREATIES, 2, 3.

FEDERAT: QUESTION.
See JURISDICTION, 3, 4, 6, T, 8, 11, 14, 17, 19, 20,

HABEAS CORPUS.
See EVIDENCE, 2.

HAWAIIL
See Jurispicrion, 11, 13,

IMPORTS.
See GusroMs DuTiES, 1, 2, 8,
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INDIANS.

1. In an action brought by the Cherokee Nation to enjoin the Secretary of
the Interior from leasmng oil lands held for the benefit of said Nation
under section 13 of the act of Congress approved June 20, 1898, it 1s
not necessary to join as parties defendants the persons or corporations
to whom the Secretary proposes to make the leases. Cherokee Nation
v. Hitchcock, 294,

2. The act of Congress entitled ‘° An act for the protection of the people of
the Indian Territory, and for other purposes,” approved June 28, 1898,
which by section 13 thereof gives the Secretary of the Interior exclusive
powey over oil, coal, asphalt and other minerals in said Territory, and
authorizes-him to make leases of oil, coal, asphalt and other minerals
under certain prescribed conditions, the royalties and rents to be paid
1nto the Treasury of the United States to the credit of the tribe to
which they belong, 1s, notwithstanding the provisions of the treaties
with the Cherokee Nation, a-valid exercise of power vested 1n Congress
and fully authorizes the Secretary of the Interior to make such leases
1 the manner prescribed in the act. Ib.

3. This court has dlready (Stephens v. Cherokee Nation, 174 U. S. 445) sus-
tained the validity of the act of Congress of June 28, 1898, and the prec-
edent of co-relative legislation, wherein the United States practically
assumed the full control over the Chetokees, as well as the other na-
tions constituting the five civilized tribes, and took upon itself the de-
termination of membership in the tribes for the purpose of adjusting
their mights in the tribal properties. That decision necessarily involves
the further holding that Congress s vested with authority to adopt
measures to make the tribal property productive and secure therefrom
an icome for the beaefit of the tribe. Ib.

4. Under the treaties with, and patents 1ssued to, the Cherokee Nation,
whatever of title has been conveyed has been to the Cherokees as a Na-
tion. .And no title to any land 1s 1n any of the mdividuals although
held by the tribe for the common use and equal benefiv of all the mem-
bers. Ib.

5. This court 1s not concerned with the question whether the act of June 28,
1898, 15 wise or will operate beneficially to the interest of the Chero-
kees, as the power which exists 1 Congress to admimster upon, and
guard, the tribal property 1s political and administrative in its nature,
and the manner of its exercise 1s a question within the province of the
legislative branch to determine and 1s not one for the courts. Ib,

6. The provisions in article 12 of the Medicine Lodge treaty of 1867 with
the Kiowa and Comanche Indians to the effect that no treaty for the
cession of any part of the reservation therem described, wlhich may be
held 1n common, shall be of any force or validity as against the Indians
unless executed and signed by at least three fourths of all the adult
male Indians occupying the same, cannot be adjudged to matemally
limit and qualify the controlling authority of Congress in respect to the
care and protection of the Indrans and to deprive Congress, 1n a possi-
ble emergency, when the necessity might be urgent for a partition and
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disposal of the tribal lands, of all power to act if the assent of three
fourths of all the male Indians could not be obtained. Congress has
always exercised plenary authority over the tribal relations of the In-
dians and the power has always been deemed a political one not subject
to be controlled by the courts. Lone Wolf v. Hitchcock, 553,

7. In view of the legislative power possessed by Congress over treaties with
the Indians, and Indian tribal property, even if a subsequent agreement
or treaty purporting to-be signed by three fourths of all the male Indi-
ans was not signed and amendments to such subsequent treaty were
not submitted to the Indians, as all these matters were solely within
the domain of the legislative authority, the action of Congress 1s con-
clusive upon the courts. Ib.

8. As the act of June 6, 1900, as to the disposition of these lands was- en-
acted ata time when the tribal relations between the confederated tribes
of the Kiowas, Comanclies and Apaches still existed, and that statute
and the statutes supplementary thereto, dealt with the disposition of
tribal property and purported to give an adequate consideration for the
surplus lands not allotted among the Indians or reserved for their bene-
fit, such legislation was constitutional and ¢his court will presume that
Congress acted 1 perfect good faith and exercised its best judgment
1n the premises, and as Congress possessed full power in the matter, the
judiciary cannot question or inquire mnto the motives which prompted
the enactment of such legislation. Ib.

See CourT oF CLAms, 1.

INFECTIOUS DISEASES.
See CONSTITUTIONAL Law, 6, 7.

INJUNCTION.

Where parties have violated no law they have the legal right under the
general acts of Congress relating to the mails to have their letters de-
livered at the post office as directed, and as those letters contain checks,
drafts, money orders and money itself, all of which became their prop-
erty as soon as deposited 1n the various post offices for transmission by
mail, if the same are not delivered to them they will sustamn irrepara~
ble 1njury, and there being no adequate remedy at law; they are entitled
to equitable relief and an injunction. preventing the local postmaster
withholding their mail under an order 1ssued by-the Postmaster Gen-
eral. dmerican School of Magnetic Healing v. McAnnulty, 94.

See EquiIty, 3;
INDIANS, 1,
TRADE MARE.

INSTRUCTIONS TO JURY.

1, Annstruction in a capital case that, in determining the 1ssue of self-de-
fence on the evidence presented, the jury ¢* must consider the situation of
the parties at the time and all the surrounding circumstances, toéether
with the testimony of the witness for the prosecution as well as the

VOL. OLXXXVII—43
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evidence of the defendant,” was not error on the ground that it in ef-
fect declared that even if the testimony of the witnesses for the Gov-
ernment were untrue, it was to be considered 1n delivering the verdict
and because all the defendant’s evidence (except his own) was with-
drawn from the jury on the 1ssue of self-defence, as it appears that the
Jury were also mstructed that it was thewr duty *“ to consider the whole
evidence and render a verdict in accordance with the facts proved upon
the trnal.” Bird v. United States, 118.

2. There was no error in the following instruction: ‘“ Evidence has been
offered of the escape of the defendant, or attempted escape, after ar-
rest on the charge on which the defendant 1s now bemng tried. This
evidence 18 admitted on the theory that the defendant 1s 1n fear of the
consequences of lus crime and 1s attempting to escape therefrom; mn
other words, that guilt may be inferred from the fact of escape from
custody. The courtinstructs you that the inference that may be drawn
from an escape 1s strong or slight according to the facts surrounding
the party at the time. If a partyis caught in the act of crime and
speedily makes an attempt for liberty under desperate circumstances,
the inference of guilt would be strong, but if the attempt was made
after many months of confinement and escape comparatively without
danger, then the inference of guilt to be drawn from an escape 1s slight;
but whether the inference of guilt 1s strong or slight depends upon the
conditions and circumstances surrounding the accused.person at the
time.” Ib.

3. Where there are no facts 1n a case to justify a requested instruction, it
1s properly refused. Jb.

INSURANCE.

1. That section of the Revised Statutes of Missour: declaring that wm all
suits upon policies of life insurance it shall be no defencs that the in-
sured committed suicide, applies not only to cases where the insured
takes his own life voluntarily and 1n full possession of lis mental facul-
ties, but to all cases of self-destruction by the insured, whether sane
or 1nsane, unless he contemplated suicide at the time he made his ap-
plication for the policy. Indemnity Company v. Jarman, 197.

2. The repeal of the foregoing section relative to the suicide of insured
cannot affect policies 1ssued anterior to the date of the repealing act,
but the rights of the parties under such policies are to be determined
by the suieade statute. Ib.

3. As the delivery of a policy of msurance and the payment of the premium
are reciprocal or concurrent considerations and together with the
method of payment are all essential things, it makes no difference,
when the first premium 1s paid by a note, whether the words, *¢if note
be given for the payment of the premium hereon or any part thereof,
and same 1s not paid at maturity, the said policy shall cease and de-
termine ” be printed upon the face or the back of the receipt given for
the note or in the policy. As such receipt expressed the conditions
upon which the note was received, the memorandum on the back must
be gonsidered as embodied 1n the policy and the endorsements thereon,

‘< s



INDEX. 633

4. Where the record does not show that it was contended n the state edurt
that a state-law under which the plaintiff 1n error was convicted was
1n confravention of the Constitution of the United States, the objec-
tion that the Jaw 1s unconstitutional must be regarded as relating only
to the constitution of the State. Layton v. Missour:, 356.

5. A party claiming atitle, privilege or immunity under the Constitution
of the United States within the third clause of §'70Y of the Revised
Statutes, which must be specially set up and claimed by the party
seekmg to take advantage of it, but winch cannot be set up mn any
pleading anterior to the trial, must make the claim either on the mo-
tion for new trial or in the assignments of error filed in the Supreme
Court of the State. If 1s insufficient, if it first appears m the peti-
tion for a writ of error from tlus court. Joknson v. New York Life
Insurance Co., 491,

6. It 1s sufficient answer to a claim that a statute of Utah amountstoa
deprivation of the rights under the Fourteenth Amendment that it
appears for the first time 1n the petition for a writ of error from this
court and that the claim of invalidity was not raised in the District
Court, nor assigned as a ground of exror on the appeal to the Supreme
Court of the State, and that that court did not pass upon the action
of the District Court 1n view of the unconstitutionality of the statute.
Telluride Power Co. v. Rio Grande Western Ry. Co., 569.

7. A Dbill for relief to test the constitutionality of a law cannot be main-
tamned until the plaintiffi has shown that he has personally suffered
an njury by the application of the law. Turpwn v. Lemon, 51.

8. A Federal defence which cannot be availed of unless raised before judg-
ment 15 not efficacious, when it has not been raised at the proper time,
to avoid the judgment when rendered. Mdhnley v. Park, 547.

See APPEAL AND WRIT CF ERROR;
BANERUPTCY;
JURISDICTION,

PRESUMPTION OF SURVIVORSHIP

There 18 no presumption of survivorship 1n the case of those who perish
by a common disaster, i1n the absence of proof tending to show the
order 1n which dissolution took place; and, actual survivorship being
unascertainable, descent and distribution take the same course as if
the deaths had been simultaneous. Young Women's Christian Home
v. French, 401.

PRIZE CASES.
See PARTIXS,

PUBLIC IMPROVEMENTS.
See CONSTITUTIONAYL Law, 14, 15, 16,

PUBLIC LANDS.
The action of government surveyors n segregating and setting apart a lake
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by meander lines from the public lands and the approval of such sur-
vey by the Commissioner of the General Land Office was not an ad-
judication by the Government of the United States by its duly author-
1zed officers and agents, that the lake so segregated and set apart was
the property of a State and not a part of the public domamn. It was
beyond the powers of a government surveyor to determine the title
to such lands, or to adjudicate anything whatever upon the subject.
Towa v. Rood, 87.

PUBLIC POLICY.

The agreements made by the Harmony Society of Pennsylvania held by
the courts of that State not-to have been contrary to public policy.
Schwartz v. Duss, 8.

See CoNTRACT, 4.

RAILROADS.
See INTERSTATE COMMERCE, 4.

REMOVAL OF CAUSES.

1. While an action commeunced in a state court against two defendants,
one of whom 1s avesident and the. other a non-resident, may be re-
moved to -the Circuit Court of the United States by the non-resident
defendant if it can be shown that the cause of action 1s separable and
the resident defendant 1s joined frandulently for the purpose of pre-
venting the removal of the cause to the Federal court, such removal
cannot be had if it does not appear that the resident defendantis
fraudulently joined for such purpose. XKansas City Suburban Belt Ry.
Co. v. Herman, 63.

2. This rule will be adhered to even if on the trial of the action the lower
court holds that no evidence was given by the plantiff tending to
show liability of the resident defendant, and a second application for
removal from the state to the Federal court has been.made and demed
after a tral, and the tnal court has sustained a demurrer to the evi-
dence as to the resident defendant and where it appears that the ruling
was on the merits and wn wnvitum. Ib.

8. Where the state court refuses to remove a cause to the Circuit Court
and afterwards on filing the record in the Circuit Court that court
remands the cause to the state court, if there was any error in the
ruling of the state court it becomes wholly immaterial. Telluride
Power Co. v. Rio Grande Western Ry. Co., 569.

‘RIPARIAN RIGHTS.

It has been conclusively settled by this court (Pollard’s Lessee v. Hagan,
3 How. 212,) that the State'of Alabama, when admitted to the Umon,
became entitled to the soil under the navigable waters below high
water mark within the limits of the State, not previously granted.
Transportation Co. v. Mobile, 479.

See CONSTITUTIONATY. LAw, 12.
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as well as 1n the note and the receipt given therefor. Insurance Com-
pany v. Leuns, 335.

4, When the first premium on a policy of 1nsurance 1s paid by note and a

receipt with such an endorsement thereon 1s given, and accepted there-
for, whilst the primary condition of forfeiture for non-payment of the
annnal premium 1s waived by the acceptance of the note, a secondary
condition thereupon comes 1nto operation, by whiell the pulicy will be
void if the note be not paid at maturity and-no affirmative action can-
celing the policy 1s necessary on the pari of the wnswrance company if
the note be not paid when due and presented; and if the policy con-
tans a provision that no person other than the president or secretary
can waive any of the conditions, a local agent has no power to extend
the time of payment df the note after the same has become part due.
Ib.

5. A life msurance company may by its conduct waive proof of death and

estop itself from setting up the provisions of the policy requiring said
proof. Ib.

6. Where a man, who has committed murder, thereafter assigns a policy of

insurance on his own life payable to Ins estate and 1s subsequently con-
victed and executed for the crime, the beneficiaries cannot recover on
the policy. The crime of the assured 1s not one of the risks covered
by a policy of msurance, and there 1s an 1mplied obligation on his part
to do nothing to wrongfully accelerate the maturity of the policy.
Burt v. Insurance Company, 362.

7. Where a policy of msurance 1s written at the request of a broker, and

-

delivered to lnm by the agent of the company on his promse not to
regard it as binding until the company shall have nspected and ac-
cepted the risk, the policy being subject to immediate cancellation, and
the company thereafter promptly inspects and rejects the risk, and the
agent of the company so notifies the broker who- thereupon agrees to
return the policy, and no premium 1s charged or paid as between the
broker and agent, there 1s no final and absolute delivery of the policy,
but the delivery s conditional only;-and, as no completed contract of
msurance 1s ever actually entered-into, the fact that the policy, by in-
advertence on the part of the broker, 1s not returned as promised to the
agent, but 15 sent to the person named theremn as msured, will not ren-
der the insurance company liable 1n case the building insured is de-
stroyed by fire, even though the policy came into the hands of the in-
sured prior to the fire and without any knowledge on his part of the
action of the company or the mistake made by the broker 1n delivering
the policy. Insurance Company v. Wilson, 467.

See CONTRAOCTS, 5;
CoURTS, 7.

INTERSTATE COMMERCE.

1. The transportation of live stock from Stafe to State 15 a branch of inter-

state commerce and any specified rule or regulation in respect of such
transportation, whnch Congress may lawfully prescribe or authorize
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and which may properly be deemed a regulation of such commerce, 15
paramount throughout the Union. Reud v. Colorado, 1317.

2. When the entive subject of the transportation of live stock from one
State to another 1s taken under direct national supervision and a sys-
tem devised by which diseased stock may be excluded from 1interstate
commerce, all local or state regulations in respect of such matters and
covering the same ground will cease to have any force, whether form-
ally abrogated or not; and such rules and regulations as Congress may
lawfully prescribe or authorize will alone control. The power which
the States might thus exercise may in this way be suspended until na-
tional control 1s abandoned and the subject be thereby left under the
power of the States. Ib.

3. A statute of Wisconsin enacted prior to June 25, 1898, but which was
to go.mnto operation on September 1; 1898, requiring foreign torpora-
tions to file a copy of therr charter with the Secretary of State and to.
pay a small fee as a condition for doing busimess there, does not in-
terfere unlawfully with interstate commerce 1n the case of a foreign
corporation contracting on June 25, 1898, to do busmess 1n the State
after September 1, 1898, notwithstanding the fact that the business
was the production of a product which naturally would be sold outside
the State. Diamond Glue Co. v. United States Glue Co., 611.

4, The transportation of goods on a through bill of lading from Fort
Smith, Arkansas, to Granms, Arkansas, over respondent’s railroad by
way of Spiro 1n the Indian Territory, a total distance of one hundred
and sixteen miles, of wlich fifty-two miles 1s 1n Arkansas and sixty-
four 1n the Indian Territory, 1s mnterstate commerce, and 1s under the
regulation of Congress, free from 1nterference by the State of Ar-
kansas; a railway company operating such a line can maintain an ac-
tion. for equitable relief restraming the state railroad commissioners
from fixing and enforoing rates between pomnts withn the State, when
the transportation 1s partly without the State and under the conditions
above stated. Lelugh Valley Railroad Co. v. Pennsylvama, 145 U. S.
192, distingwished as applymng to tuzation on freight received on mer-
chandise transported from one point to another within the same State
by a route partly through another State and not to the regulation of such
transportation. Hanley v. Kansas City Southern Ry. Co., 617.

$. An ordinance passed by the board of aldermen of the city of Greens-
boro, North Carolina, 1n pursuance of powers conferred by the legis-
lature of the State, that every person engaged in the business of sell-
1ng or delivering picture frames, pictures, photographs orlikenesses of
the human face 1 the city of (Greensboro, whether an order for the
same shall have been previously taken or not, shall pay a license tax
of ten dollars for each year, 1s an attempt to interfere with, and to
regulate commerce, and as such 1s 1avalid as to an agent of a corpora-
tion residing out of the State. Caldwell v. North Carolina, 622.

6. Where a portrait company, carrying on business in one State obtains
orders through an agent 1n another State for pictures and frames, the
fact that in filling the orders it ships the pictures and frames, n sepa-
rate packages, for convenience n packing and handling, to its own
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agent, who places the pictures in their proper places or frames and
delivers them to the persons ordermng them, does nut-deprive the
transaction of its character of interstate commerce or take it out of
_the salutary protection of the commerce clause of the Federal Consti-
tution. Ib.
See ANIMAT INDUSTRY ACT;
CONSTITUTIONAL Law, 6, 8.

- INTERSTATE.COMMERCE COMMISSION.

The Secretary of the Interstate Commerce Commission 1s entitle to be
reimbursed for telegrams sent by Ium pursunant to directions of the
Commission, on presenting vouchers in the form prescribed by law to
the proper auditing officer of the Treasury Department, approved by
the chairman of the Commission and accompanied by the request of the
chairman that the rules of the. Comptroller as to the production of
copies of telegrams for which eredit 1s asked be disregarded on ac-
count of the confidential character of the messages, the secretary hav-
mg also offered to submit the books of the Commission to the Comp-
troller and Auditors of the Treasury. Uniied States v. Moseley, 322.

JUDGMENTS AND DECREES.

1. A judgment or decree to-be final, within the meaning of that term as
used 1n the acts of Congress giving this court jurisdiction on appeals
and writs of error, must terminate the litigation between the parties
on the merits of the case, so that if there should be an affirmance hete,
the court below would have nothing to do butto execute the judgment
or decree it had already rendered. ‘When, therefore, the Court of
Appeals of the District of Columbia reverses an order of the Supreme
Court of the District = proceedings for the condemnation of land
under the act of Congress of dMarch 3, 1899, 30 Stat. 1381, and remands
the case to the lower court for further proceedings as directed by the
statute, the decree of the Court of Appeals 1s not such a final judg-
ment as 15 reviewable in this court and an appeal therefrom will be
dismissed. Mucfarland v. Brown, 239.

2. A decree of the Court of Appeals of the District of Columbia reversing
an order of the Supreme Court of the Distmict and remanding the
cause to the lower court with directions to vacate the part appesaled
from and to take further proceedings according to law, 1s neither n
form nov mtention a final decree and 1s not reviewable 1n this court
on appeal. Macfarland v. Byrnes, 248.

See APPEAL AND WRIT OF ERROR, 3;
JURISDICTION, 2.

JURISDICTION.

1. Where the master, the Circuit Court and the Circuit Court of Appeals
have concurred in a finding of fact, this court will not, or account of
such concurrence and under the rules of the court. review tbe dis-
puted facts involved n that finding. Sehwartz v. Duss, 8.
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2, The junsdiction of this court over the yudgments and decrees of state
courts 1n suits involving the validity of statutes of the United States
can only be exercised when the decision 1s agamst thenr validity.
Baker v. Baldunn, 61,

3. Where the title claimed by the State of Iowa to land formerly the bed
of a Jake rested solely upon the proposition that the State became
vested, upon its admission 1ato the Union, with sovereignty over the
beds of all lakes within its borders, and upon the act of the General
Government in meandering such lakes and excluding from its survey of
public lands all such as lay beneath their waters, and the Supreme
Court of the State has decided adversely to the State and in favor of
one who claumed under the act of Congress of September 28, 1850,
known as the swamp land act, there 1s no question involving the valid-
ity of any treaty or statute of the United States or the constitutionality
of any state statute or authority which gives this court jurisdiction.
Towa v. Rood, 87.

4. The mere fact that a State asserts title to the land beneath its lakes,
under & clause of the Constitution or an act of Congress, or that such
act or a patent of the United States appears in the chamn of title, does
not constitute such a right, title or 1mmunity as to give the Federal
courts jurisdiction, unless there 1s either a plausible foundation for
such claim, or the title 1nvolves the construction of the act or the de-
termination of the rights of the party under it. Ib.

5. Evidence of the former testimony of a witness was admitted against de-
fendant’s objections based on several grounds, one of which was that
he had the constitutional right to be confronted by the witness, but as
no reference to the Constitution of the United States was made in the
objections, and the constitution of Alabama provides that in all crim-
mal prosecutions the accused has a “right to be confronted
by witnesses against him **, Held that the constitutional right was
asserted under the state, and not the Federal, Constitution. Jacob: v.
Alabama, 133

6. In the state Supreme Court error was assigned to the admmssion of the
evidence as bemg 1n violation of the Fourteenth Amendment, butas the
court did not refer to that contention, and as the settled rule mn Ala-
bama 1n criminal cases 1s that when specific grounds of objection are
assigned all others are waived, the Supreme Court of the State was not
called upon to revise the judgment of the lower court, and this court
will not mterfere with its action, although if the Supreme Court of the
State had passed upon that question the jurisdiction of this court
might have been mantained. Ib.

Where objection to testimony on the ground that it 1s 1n violation to the
Constitution of the United States 1s taken inthe lighest court of the
State for the first time, and that court declines to consider such objec-
tion because it was not raised at the trial, the judgment of the state
court 18 conclusive, so far as the right of veview by thus court s con-
cerned (foilowing Spies v. Illinos, 123 U. S, 131). Ib.

8. If the jurisdiction of the Supreme Court of the United States 1s invoked
on the ground that the judgment of the state court has denred a nght,
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title, privilege or 1mmunity secured by the Constitution of the United
States, it should appear that such nght, title, privilege or immunity
was specially set up or claimed mn the state court. FHome for Incurables
v. New York City, 155.

9. This court cannot acquire jurisdiction to review the final judgment of

10

1

12

13.

14,

15

16.

the highest court of the State by reason of a certificate of the Cluef
Justice of the state court, not made while the case was before it or under
its control, stating that the party seeking the intervention of tlns court
raised Federal questions before the state court. Whileit has been sard
1 some cases that such a certificate 1s entitled to great respect, and 1n
other cases that its office 1sto, make that more certain and specific
whach 1s too general and mndefinite 1n the record, the certificate 1s in-
sufficient 1n itself to give jurisdiction or to authorize this court to de-
termme Federal questions that do not appear in any form from the
record to have been brought to the attention of the'state court. Ib.
The jurisdiction s0f a United States commissioner i extradition pro-
ceedings 1s not dependent upon a prelimmary requisition from the de-
manding government. Grun v. Shine, 181.

The jurisdiction to review judgments or decrees of the couris of the
Territory of Hawaii 18 to be determined, not by the law goverming os
respects Territories generally, but-by Rev. Stat. § 709, relating to the
power to review judgments and decrees of state courts. FEquitable
Life Assurance Society v. Brown, 308.

Where 1n a case coming witlun the purview of section 709 of the Revised
Statutes, a Federal question—not inherently such—has been explicitly
raised below, if the claim be frivilous or has been so absolutely fore-
closed by previous rulings of this court as to leave no room for real
controversy, a motion to dismiss will prevail. Ib.

A New York life insurance corporation did business mm Hawaii and,
under statutory regulations, was there subject to suit. It delivered a
policy 1n Hawaii to a person there domuciled, which was among the
effects of such person 1n Hawaii of which possession was taken by an
admmustrator appointed by the Hawaiian courts. Suit was brought
1in Hawaii upon the policy and judgment was recovered. Held, that
the assertion that the policy had its situs, for the purposes ox suit,
solely at the domucil of the corporation was unfounded. Ib.

This court capnotreview the final judgments of state courts on the
ground that the validity of state enactments under the constitution of
the United States had been adjudged, where those courts merely de-
clined to pass upon the Federal question because not raised mn the
trial court as required by the state practice. Layton v. MMissour:, 350.
‘Where 2 general guardian has the legal 1ght to bring a snit in his own
name 1n the courts of the State of which he 1s a citizen, and the ward
15 not a citizen of the State, a Federal court has jurisdiction 1in an acfion
by the guardian against a foreign corporatior, masmuch as such juris-
diction 15 dependent; upon the citizenship of the guardian and not that
of the ward. Mexican Central Ry. Co. v. Eckmun, 429.

The general rule 1s that the jurisdiction of the Federal courts depends
not on the relative situation of the parties concerned m interest, but
on the relative situation of the parties named n the record. I,
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17. While this court can decide as an original question the power of a State
to convey property fo a corporation, when the case comes from the
Circuit Court of the United States, if the case comes up on writ of error
to a state court, and the Inghest court of the State has itself put a con-
struction upon an act of its own legislature, and upon its conformity
to the constitution of the State, tne decision of such court upon those
questions is obligatory on this court. Transportation Co. v. Mobile, 479.

18. The serious duty of condemning state legislation as unconstitutional
and void-cannot be thrown upon this court except at the suit of parties
directly and certainly affected thereby. Chadw:ick v. Kelley, 540.

19. Where the Supreme Court of Utah has construed the statutes and con-
stitution of Utah to the effect that a foreign corporation had no ex-
1stence as a corporation m the State, and could acquire, therefore, no
nights as such, and that an 1ndividual connected with the corporation
had no independent rights to the premises, these conclusions do not in-
volve the decision of Federal questions, but only the meaning and effect
of local statutes and a finding of fact, neither of which 15 revmiewable
by this court. Whatever rights the plaintiff in error 1n this action may
have had under § 2339, Revised .Statutes of the United States, depended
upon questions of fact and of local law, which are not reviewable by
this court. Telluride Power Co. v. Rio Grande Western Ry. Co., 569.

20. A domestic judgment of a state court entered after the defendant had
appeared generally and whose validity it would bave been the duty of
tlns court to uphold on direct proceedings to obtain a reversal thereof,
should be treated biy cowrts of the United States so far as it relates to
Federal questions which existed at the commencement of the action,
as valid between-the parties to the yjudgment, and if no claim to the
protection of the Constitution of the United States was set up in any
form 1n the proceedings had 1n the stdate court prior to judgment, such
protection cannot be invoked for the first time in this court to annul
the judgment on the ground that it 1s absolutely void and of no effect
under the Constitution of the United States. Manley v. Park, 547.

See APPEAY, AND WRIT OF ERROR; CoURT OoF CLAIMS;
BANKRUPICY, 2, 3; COURTS, 2.

JURY.

After decree on the verdict of a’jury n the trial of 1ssues as to a will, the
caveator moved to vacate the decree on the ground that one of the jurors
was mcompetent propter delictum for service, but the trial court demed
the motion, the record stating that the court was of the opinion that at
the trial there was no evidence of mental 1ncompetency, fraud or undue
mfluence. Held, that the verdiet and judgment were not absolutely
void, and that it was within the diseretion of the trial court to grant
or deny the motion, and as ro other verdict could have been rendered
consistently with the facts, the presence of the juror objected to could
not have operated to the prejudice of the plawntiffs in error, and as there
was nothing to show that mjustice was done to them, the tral court
did not abuse its discretion. Raub v. Carpenter, 159.

See INSTRUCTIONS TO JURY.
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JURY TRIAL.

The rule of the supreme court of the District of Columbia (73) provnading

Al

that a plamntiff 1n an action ex contractu who files a sufficient affidavit
and serves the defendant with copies thereof and of the declaration 1s
entitled to judgment in the absence of an affidavit by the defendant suffi-
cient to offset same, does not deprive a defendant who files a plea in bar-
and demands a-trial by jury, but who also fails to file the affidavit'of
defence vequired by the rule, of a nght to a trial by jury, but simply
prescribes the means of makinganissue in regard to wlaeh, if the same
be made as prescribed, the nght of trial by Jury acerues. [Fidelity and
Deposit Co. v. United States, 315.

See BANKRUPTOY, 4,

LAND GRANTS.

the lands below high water mark of the Mobile River having passed
to Alabama on her admission to the Union in 1819, there was nothng
left upon which a patent of the United States dated in 1836, could oper-
ate, and the person claiming to hold land below Ingh water mark under
said patent has no vested nterest n such land, which would require
compensation or proceedings in eminent domain on the part of the
State to take such lands. Transportation Co. v. Mobile, 479.

LEGISLATION.

1. The principle s universal that legislation, whether by Congress or by a

State, must be taken to be valid, unless the contrary 1s made clearly to
appear, Reid v. Colorado, 137.

2. When Congress enacted the Customs Admimstrative Act of 1890, it must

be presumed to have. possessed knowledge of the decisions of thus
court and the consistent application made of the doctrine of those de-
cisions by the officials charged with the execution of the tariff laws,
and 1 the light of this fact it wounld require a clear expression by Con-
gress of its intention to adopt a contrary policy before a court would be
justified 1n holding that such was the purpose of the legislative branch
of the government. Lawder v. Stone, 281.
See CONSTITUTIONAL Law, 10;
INDIANS, 2, 3,5, 6,7, 8;
J URISDICTION, 18.

LIMITATION OF ACTIONS.
See COURTS, 3, 4.

LOCAL LAW
See ASSIGNMENT FOR CREDITORS; INSURANCE, 1,
CONSTITUTIONAL LAW, 3, 8, 14, 15; INTERSTATE COMMERCE, 3, 5;
CoUuRTS, 6; JURISDICTION; 15, 19;
EMBEZZLEMENT; Por.ICE POWER OF STATE;
PAX SALE, 1.
MORTGAGE.

A mortgagee who enters mto possession, not foreibly but peacefully and
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under the authority of a foreclosure proceeding, cannot be dispossessed
by the mortgagor or one claiming under him, so long as the mortgage
remains unpaid. Romag v. Gillett, 111.

See TERBRITORIAL LAws, 2.

PARTIES.

Where a rear admiral of the United States Navy who has filed a libel 1n
prize 1 his own behadlf and also 1n behalf of all the officers and enlisted
men 1n the Navy taking partin the engagement, dies, and Ius death has
been suggested on the record, it 18 not necessary that the personal rep-
resentatives of the deceased should come 1n or that any person should
be designated ex officzo, but the court may substitute any one interested
1n the prosecution of the litigation, who has personally appeared in
the case. United States v. Sampson, 436.

POLICE POWER OF STATE.

The General Assembly of Illinois in enacting the dramshop act legis-
lated ‘““against the evils aris'ng from the sale of intoxicating liquors ™
not by prohibiting, but by regulating, the traffic, and such legislation
was 1 exereise of the police power winch 1s reserved to the Statesfree
from any Federal restriction material in tlus action. Ambrosint v.
United States, 1.

POSTAL LAWS.

Sections 2029 and 4041 of the Revised Statutes and the act of Congress
of March 2, 1875, authorizing the retentivn of letters directed to per-
sons obtaiming money through the mails by false pretenses, do not
justify the Postmaster-General in prohibiting the delivery of letters
addressed to a corporation which assumes to heal disease through the
nfluence of the mind, as the statutes were not intended to cover cases
based on false opimions, but only .cases of actual fraund, in fact, m
regard to which opinions formed no basis. dmerwan School of Mag-
netic Healing v. McAnnulty, 94.

See INJUNCTION.

PRACTICE.

1. Objections not raised 1n the court below cannot be raised m this court.
The action of the lower court i1s not reversible for errors which counsel
1n this court have first evolved from the record. Robinson & Co. v.
Belt, 41. '

2. Where a fraudulent joinder of defendants 1s averred by the party peti-
tiomng for removal and 1s specifically demed, the petitioner has the
affirmative of the issue. Kansas City Suburban Belt Ry. Co. v.
Herman, 63.

3. A demurrer to 2 bill of complaint, admitting the material facts alleged
therein, does not permit of a finding of fraud where the allegations of
the bill do not justify such finding. American School of Magnetic
Healing v. McAnnulty, 94.
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SHIPPING.

Where the charter party 6f a vessel bound with a cargo of sugar from
Java, to a port in the United States provides that the vessel should
discharge at New York, Boston, Philadelphia or Baltimore *or so
near the port of discharge as she may safely get and deliver the same,
always afloat, 1n a customary place, and manner, 1 such dock, as
directed by charterers, agreeably to bills of. lading,”” and also provides
“all goods to be brought to and taken from alongside of the ship al-
ways afloat at said charterers’ risk and expense, who may direct the
same at the most convenient anchorage; lighterage, if any, to reach
the port of destination, or deliver the cargo at port of destination, re-
mains for account of recervers, any custom of the port to the contrary.
notwithstanding,’” and the vessel has three steel masts built up solidly ~
from the bottom to the top and so riveted that there 1s no way of taking
them down and the manmast requires one hundred and forty-five
feet of clear space to pass under any obstruction, wlich 1s more thian
the height at dead low water of the Brooklyn Bridge over the East
River, charterers have no right to order the vessel to discharge ata
dock above the Brooklyn Bndge; and if the vessel discharges by
lighterage from the most convenient place below the bridge, the char-
terers must pay the expense of lighterage from the vessel to the dock.
Under the above conditions it 1s not a just exercise of the right given
to the charterers by the charter party to select a dock in getting to
wlnch the vessel could not always be afloat or to which she could not
safely get. Under such circumstances the vessel 1s not obliged to sail
around Long Island and thus reach the dock above the bridge by com-
ing through Long Island Sound and Hell Gate. Mencke v. Cargo of
Java Sugar, 248.

STARE DECISIS.
See Courrs, 10.

STATES.
See BoNDS;
PoricE POWERS OF STATES;
TAXATION.

STATUTES.
A. IN GENERAL.

1. There 1s a presumption against a construction Wwhich would render a
statute 1neffective or inefficient, or which would cause grave-public
1pjury or even inconvemence. Bird v. Uniled States, 118.

2. The validity of a Wisconsin statute in respect of regulating the trans-
action of business of a foreigu corporation within the State by con-
ditions precedent, 1s not effected by the invalidity of a provision
relating to partnerships where such provision 1s separable and its
invalidity without effect upon the remamder of the act. Diamond
Glue Co. v. United States Glue Co., 611,
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3. While under the decisions of the Supreme Court of Missour: it must be
held that the statute declaring that m all suits upor policies of life
insurance it shall be no defence that the insured cowmmitted suicide,
was repealed by a subsequent act, with respect to policies 1ssued an-
tertor to the date of the repealing act the rights of the parties are to
be determined by the swacide statute. Indemnity Company v. Jarman,
197,

B. StTATUTES OF THE UNITED STATES.
See ANIMAL INDUSTRY ACT; EXTRADITION, 1,
APPEAL AND WRIT OF ER- INDIANS;

KOR, 3, 4, 5, 8; JUDGMENTS AXD DECREES, 1,
BANKRUPICY; JURISDICTION, 3, 11, 12, 19;
BounTyY; LuGisLaTION, 2;

COURTS, 2; Posrav Laws;

Cusrtonms Duries, 1, PrACIICE, 55

EVIDENCE, 2; Taxarion, 1,
WrrNess, 1.

C. STATUTES OF THE STATES AND TERRITORLES,

Alabama. See CONSTITUTIONAL Law, 12,

. drlkiansas. See ASSIGNMENT FOR CREDITORS, 2,
Califorma. See EMBEZZLEMENT,
Colorado. See CONSTITUTIONAL LAw, 7,
Illinos. See CoONSTITUTIONAT LAw, 4:

PoLice PowER.

Indian Territory. See ‘TERRITORIAL Laws, 1.

Kansas. See ApPEAL AND WERIT OF ERKOR, T;
CORPORATIONS;
CoURTS, 6.

Lowsiana. Sée ConsTrTUTIONAL LAW, 14,

Maryland. See CONTRACTS, 2, 3.

Minnesota. See CouRrts, 3.

Missourt. See INsURANCE, 1.

Oklahoma. See¢ TERRITORIAL Laws, 2.

West Virguua.

See TAX SALE.

Wisconsun. See: INTERSTATE COMMERCE.
SURVEYS.

See PuBLi¢ LANDS.

TAXATION.

Section 17 of the War Revenue Act of 1898, providing for the exemption
from taxation of ¢ all bonds. debentures or certificates of indebtedness
1ssued by the officers of the United States Government, or by the offi-
cers of any State, county, town, municipal corporation, or other cor-
poration exercising the taxing power:" Held to apply to bonds re-
quired by state statute to be given by applicants for licenseto sell lig-
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uor; and that an indictment for an offense under the War Revenue
Act 1n not stamping such bond should have been quashed. Ambrosun
v. United Stutes, 1.

See BONDS; CONTRACTS, 2, 3;
BOUNTY; CusToxs DUTIES;
CONSTITUTIONAL LaAw, 8; INTERSTATE COMMEROCE, 5;
TAX SALE.
TAX SALE.

The statutes of West Virginia in regard to the sale of Jand for unpaid taxes
require certain proceedings to be taken by the shefiff, but do not re-
quire the sheriff to show n lus return that he has complied with these
requirements; the statutes also make the deed given by the sherift
pruna facie evidence that the material facts therein recited are true.
Held that the effect of these statutes s to change the burden of proof
which rested at common law upon the purchaser at a tax sale to show
the regularity of . all proceedings prior to the deed and to cast it upon
the party who contests the sale. Turpwn v. Lemon, 51.

TERRITORIAL LAWS.

1, Under the Act of Congress of May 2, 1890, the laws of Arkansas respect-
ing assignments for the benefit of creditors, as well as the statute of
frauds, are extended and put in force in the Indian Territory. In
adopting these laws the courts of the Indian Territory are bound to
respect the decisions of the Supreme Court of Arkansas interpreting
them. Robunson & Co. v. Belt, 41.

2, Under §§ 3930, 3951 and 3955 of the statutes of Oklahoma where a judg-
ment of foreclosure and sale of land in Oklahoma Territory 1s based
upon service of the summons by publication, the-{facts tending to show
the exercise of due diligence 1n attempting to serve the defendant
within the Territory must be disclosed in the affidavit on which the
order for service by pubhca.tlon 1s based. Romug v. Gillett, 111.

8. But where a pubhcat;lon has been made, approved by the court and a de-
cree entered thereon, and the mortgagee put 1n possession thereunder,
the mortgage not having been paid, and the mortgagee has improved
the property, § 4498 of the statutes of Oklahoma will protect the mort-
gagee 1n possession, and equitable principles must control the measure
of relief to which the defendant 1s entitled, and while she will be given
the right to appear, plead and make such defence as under the facts and
principles of equity she s entitled to, the pessession of the mortgagee
will not be disturbed m advance of such defence. Ib.

TRADE MARK.

When the owner of a trade mark applies for an mjunction to restramn the
defendant from imnjuring his property by making false representations
to the public,it 15 essential that the plaintiff should not in his trade
mark or 1n his advertisements and business, be himself guilty of any
false or misleading. representation, and if he makes any material false
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statement 1n connection with the property which he seeks to protect,
heloses lus 11ght to claim the assistance of a court of equity; and where
any symbol or label claimed as a trade mark 1s so constructed or
worded as to make or contain a distinct material assertion which s
false, no property can be claimed on it, or, 1n other words, the nght to
the -exclusive use of it cannot be maintained. Worden v. Califormc
Fig. Syrup Co., 516,

TREATIES.

1. Article III of the treaty with France ceding Lowsiana has not even a
remote bearing-upon the question of title of the State of Iowa to the
land beneath its lakes. Iowa v. Rood, 81.

2. Extradition treaties should be faithfully observed and interpreted with a
view to fulfilling our just obligations to other pawers, without sacrificing
the legal or constitutional mghts of the accused. Technical non-compli-
ance with formalities of criminal procedure should not be allowed to
stand 1n,the way of the discharge of the international obligations of
this Government. Grin v. Shine, 181,

3. An order made by an officer 1n Russia, purporting toact as an examining
magistrate, and reciting the fact of defendant’s flight and ordering him
to be brought before an examining magistrate, which 1s evidently de-
signed to secure the apprehension of the accused and lus production
before an examining magistrate, although not in the form of a warrant
of arrest as used n this country, 1s a sufficient compliance with the
provision of the treaty which requires an authenticated copy of the
warrant of arrest or of some other equivalent judicial document 1ssued
by a judge or magistrate of the demanding government. Furthermore,
Congress not having required by section 5270 the production of a war-
rant of arrest by the foreign magistrate, has waived that requiroment
of the treaty. Ib.

See INDIANS, 4, 6.

TRIAL.

See BANKRUPICY, 4, 5}
EVIDENCE, 1,
JUry.

TRUST.

See ConTRACT, 1,
CONSTITUTIONAL LAw, 12,

WAR REVENUE ACT.
See TAXATION.

WILL.
1. Whether by a particular will a condition precedent, a condition subse-
quent, or a conditional limitation 15 1mposed, 18, in the absence of un-
mistakable language, matter of construction, arrived at in view of the
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familiar rules that the intention of the testator must prevail, and that
mtestacy should be prevented, if legally possible. Young Women's
Christian Home v. French, 401.

2. Where the state of facts-at the time of testator’s death do not substan-
tially differ from what the will showed was contemplated when it was
.executed,.the interpalation of some phrase covering the contingency of
1nability to ascertain survivorship 1s unnecessary, and the intention as
sufficiently declared on the whole will may be carried into effect. Ib.

WITNESS.

1. The purpose of section 1033 of the Reviséd Statutes of the United States
requiring that i capital cases the list of witnesses be givento the de-
fendant at least two days before the trial, 1s to poms out the persons
who may testify ‘against him, and tlis 1s best.accomplished by the
name the witness bears at the.time and not some name that the witness
may have had at a prior time; and where & female witness forthe prése-
cution 15 designated on the trial indictment and the st of witnesses

“given to the defendant on the trial by her maiden name, whigh-was the
name by which she was known at the time, although shehad been mar-
ried and divorced and had subséquently borne the name of another man
with wliom she lived, the trnal court properly overruled the objections
of the plaintiff 1n error to the testimony on the ground that the name*®
so designated was not her name. Bird v. Uniled States, 118;
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